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ABSTRACT

This paper is aimed at intensively examining the scope of legal protection for fashion designs un-
der the Design Protection Act of Korea. For this purpose, this looked into how the Act defines the
concept of design, its requirements, and the prerequisites for acquiring design rights. The study also
reviewed statutory interpretations over the judgment of the identity and similarity of designs. For
more practical and substantial discussions, this research utilized cases and precedents, which had rele-
vant legal principles. This study also figured out how both the requirements for a design definition -
such as merchantability, configuration, visibility, and aesthetics - and the prerequisites for acquiring
design rights - like industrial applicability, novelty, and creativity - are interpreted and utilized in ac-
tual circumstances. The authors expressed their opinions regarding the criteria of judging the identity
and similarity of designs, based on a study of previous cases. Previous rulings show that aesthetics of
the exterior design is used as the criteria for determining whether a design is same or similar. So,
two designs, which have different specific details, are deemed same or similar, if both designs show
similarity in the dominant elements. This is because both designs will produce similar aesthetic
qualities. However, if the dominant elements of a design are part of the public domain, and the spe-
cfic details characterize the design, the latter has to be evaluated in the process. This paper exam-
ined scope of legal protection for fashion designs using relevant precedents. The study may serve as
academic materials that lead to the establishment of rightful ownership in creative activities.

Key words: design protection ac{1AFAE.3H), fashion designs(3] AT A}21), identity and similarity
of designs(E % - A TIAFQD), the prerequisites for acquiring design rights(¥]=+1
5587), the requirements for a design definition(tIA}?1 A4 ¥ 8.7)
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1. ME 3 Z2A7F A8 Fsle 2aE vEA g T
g F2 Aok A vt FFgFez AR
By sjauele] WA Az ste A9} e AL B A O HH A 1 AA
I F2A4d dal =28 By gt FRTE A 7MNE EFEAA e ARl Qe nEEE
AN A 37 Wbyl tAele] WA ddsle 2 HojF& ool 4 + qlvh HEd FA9
248 Alsta 7] wEoltt 71Ee] HESE Q) BAZ AA ad AFdAM AR se HAAEF B
218 w2 7)ao] FEHAL AAJNES ~Ed o WS 271 oH ey wid A FRIE A
3 AFE FhoA HAow, tAg 717]19% AlelH Asks o5 Hlgs 2T o, AAF Gl
il A A ATgel A&EA UAd HRE Aol AR de AdE deE #52 5 ok &
Adstr Yk HEo] 7195 a9 ofx2A A Az AN A 228 £ 240 i
o7 AE 783} Ake] o] YHHA Txtel A SAE F3 BYwlol AEET Ao (How long
Hol &2 Ao gy Yok o)H3 Aske design copying, 2013; Outdoorwear design copy, 2014)
A garel sfaate] o)elo] AHAE Jf=AE =E SHeHor & AEH =S op]sta Atk ol
A7lE AR tale] WA Agst 2.4 Ax 3 ZFo AFAA A WEZRE Ml
= golo] ¥ glom, APmu ol ol A WA Boo g ddel F O A5l &3t
AAAAE Yzele] 27] ¥A fdgses e & 2 Zart gl oo B dAFAs HAtAdS
23 Aol 4E A0 FEWH oZH, MAeR Beshed b Vel Hs ¥ ZXEA
AAZ FUelA HAAE U ywA Ag YARIE S Azt sAdTARle] BEIeh 11
= 343 S7tske Aotk S8 o] wxme ‘Hof 7Fe7del thel AEsfAk dht
W AR EAG gEWH, EA7 dEH 20039 A A-AA UAQRTHE 2 A <)
FE HZ 201397HA AA EEFLE UAQ 2494 A= 2+ Kim(2004) o] S-2lutebe] ZA (A A}
FE 393467 66940717 412% ZF7MSAL JEITH)E st Il 558 A&5F ta
(Korean Intellectual Property Office [KIPO]J, 2014a). 9 52 A%E EAHL, Kim & Park(2011)°]
527145 2338071014 47,308710.2 505% %7}t 158 a%e = A 2d $%= 24¢ #
A THKIPO, 2014b). AA tlzalele] YA oy gom, HZ Cho & Jo(2014)7F =W YA E T
HARAZTZ = FY TANEZEEEA BE ‘9B EETEEY 95 2 ANEEY EF AA MMt
2 AHERS FAH E9E A7) B0 AA < A vk g SAA e RRE] HIorE
13702 = 7.7.7.7.6.5, 6, 4. 3, 2. 392 AA= HEJAY Kim(2009)¢] siMAFdAA A A A&
o HFo] A&How Axat. FEAFS W =% A Atk MEH B TAE N8
o BANAME A g o8 9 AWEF 74 2, 9A MEo 24 Cha(2010), Yook(2010), Lee
HIE 200399A 2010714 6, 7918 AFS Lot (2013) 5ol sHACARle] WA HIS wte] s
0119 ©]F A9 1, 2, 3912 712353 o] sAA HAA BHAM AnE Bestr] 9 =98 9
F dAle WA Ash FAdel s A3 s ub ok
T ¢ Utk 9, Ol #FE 2L 14 7] I8y AAYARY g BEo] gd oy £
T OAdd AA Asad dez B oW, 20079 Ao =oe FE 24 R 55 F 24 B ¥
B 20143712 AE®WZ 62, 115, 80, 122, 119, 75, AF FAE TOFIL 3ol HAJEC] UACIETH
85, 89722 Z7te} ZAAE WHEs L iuk(Court of ALEE olslsial &gsrldl= Aol A o
Korea, 2014). el B AFdA s AT ARlY HAJRTH Y
ol A AFEL AU WA A T B Slo] 24 Edivt He T ¥ S
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1) SEAAFS A &%

SeEvel dAIESE (A 2014, 7. 1, HE Al
118483, 2013, 5. 28, ARANA) S “TAele] HE 9}
ol &% ERICEHN Y9 FAE AEstd A
Aol oA S HEHoZ &3l 9ltH(Design
Protection Act [DPA], 2014a). 1961d 12€ 31¢
g R U UAJIEITHS 20059 7¢€ 1Y
FHE 2y AUt 4EE YARlEsyoeg
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oA gastA fh olm] A A7l oA A 22 Ase UARIEE] 55 WALE e &
= AaAelA H1A Arge Hi g3S A FAe FFANA FEE UAE BT didelA Al
' R ok 2Eu A AlEdsE e et
g dAol 77 Fe dEE IUE wAsd OARIE A= EF2 2 s Feds
A EdlE A =AW S AFel A Zte AL a7atal sled Fedold ¥/ (shape.
He 5 2% FHS g4 oHE F Sk o form), E<%(pattern), A (color) EE o529 A%
He A9 A AF Ax 2 A FA F9 7t SR o]Folx AL wakw, wmebA AA, A7) WS
ARS AT 5 gk HlEetel Ag 9UHE S 22 BAE (i) =

OAESHANE HAdddely AgdAd<s = A2 W B 2ol 148 FEUE obd 2F
el AelAle 7d olete] Aoyt 199 ofste] o] 9#2 YARIBS AN HEstA] et
o] Astes =Hel sled ol xR AHE AZHde] 2 KU AET £ e THA
oo mES Wele] ARG Wl N1 diEel e (ig) AEE e 2o s, dnAds B
AR 919 FHdo] i M e A o ARt 28 s e takele] itk ol tAgle®
Fob Fdsf Ble fAdld Ee AEAAAS F AN AYEA gorg SE0S £ gl
ek Agolls 1 YRS dake ol 1 Hle Tzl Andold ve =2 F A vFe
AE 399 olste] WS, /MAAAE 199 o3t Feld A7k ®@ A oudch gubg o Al
el A= stal AUTHDPA, 2014f: DPA, dXe el FEste FAA, A AL T2
2014g). olek 22 FAE A U glell "ARld AL Yol TARIE A Eate WHE o
A WA A W o R Aale] & oiste CINA ste Aoldt diE EFLERE e 24
Ak A 2 EE WldA Esuds AT FUAES vE A7t @ AL ouste] 19 4
F kol sl % Eaje TR AYS AR s 27ete AL otk wEtA JlE - A
Al ek 2dE FHEHOE = Aolu AYATE (AL 25

229 vEE 4R Fake A Avidel 29

2. CIRtel MEIQH: SN, SEjA, AlZA, (KIPO, 2015b) & HIARIC % 7557] olgr}

AojA

3. CIRIel S22 B4 012754,
v A OAAEIYANE HARIS "

AT, B S0lA

A EE o A3 2T A4S Fdlo] w gzaiele] 52& Foity] M oA AF
e dodA e ATelgty Aoty UTHDPA, g Ol AYed 9o 55870 EFFHojoF &
2014h). ¥ AHYE E3] & 4 U%o] YAQIETY ok HolA FAstE tEHU HA STEePeR
S Aoy A4S BH3E BExHoz &) u © TR o187k, AA, a8 R EolA
ol Z1EA (Bdirm) APPSR S E3dte 59 S £ 4 TtHDPA, 2014i: DPA, 2014j). tizpeldd
T dedeaes pEED g B4 gl FAASEA O dGete 2o dalMe TdA o
o2 AYH7 AMHE HEA 59 A ol S7beAdd AR Lol sdete 4R 587
He RS EEEE)Q EF(artice of manu- o tig AAbgE o] Fojx| 1, AqtAel AEDF
facture) 224 1 EF9 @ A7k {otow o} e T2 QA0 WE Arle o] FojxA] e
™75y Angs & 4 JdE AHolojor ) . I8y §29 gxeleldt syt A4 Ee
olg et o]frelA 2 7HEE 59 siSely wHE AEUFe] 84 SutE Afols olgald E&
o 72 AS 99 B AF e 2AUAJAS FaAR ARE 53 55 ALHAY Fart €
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Azl UARIRSHAY Beot BE 7hgidel &g 3

= S2 gigo] B & 9tk EE on gAlnE &
FulERE AZAAE Fgole AP 52T
) 2R ol 8754 X o9 §A1S Tl BES AAGAL AL,
OAAHSHAA FAE T o)Lt Yrdle 59 98 AAT  GItHDPA, 2014k).
BFo v AN 54 = O AN F5Ae 9
mate Aoz /AR HolE £3HA wol 2) A4
E 23402 £99 ORle] BEo] paa s faele 5297 % A4 (novelty) ol 29
e Bt ol b (manufacturability) & AE MM E, AR Sol AARYAL, v
Az AA FsEEE Ul 23 Algle] 488 EE A4 5% Fi tEold TAY Fo] es
g AL oulel, elsAS 7124, AAHe  wEs Aow BE BASAE ABH P2 o)
2 hseAE B Aol webd B9 2 A4 A} g AHHEME Ao A7AS A% gaae 2
gold TAMel AQE UAAL TPA o8t APOREH 4Y odlel ZdaE AFHS A4
Aol gloky BT, olad ASols B0 HudE  aA RS Ao PFATHDPA, 2014). £ - &
Az Wt BEE A 5 ol A3HA Ae) YA ARG TRl s HE 02 Yo Hie] 290)
7b olel g 4 9lth(Uin, 2011). e ASolE FYANE WA 299 G 5
olelg Weld wa w4ueREY AglE & SNS £ YRS i 42AF9E AYsy Ao
£ 3 AAE WY QNS BHo = o] ok (DPA, 2014m).
B2 2940 90y Ael, e gael 52 A Al o2 S2HAW TRl FE
o AFeA ek Y 1AL BLF F SE ARIE B2 Az BAE 5 5 A o A
AZol} QA EE ALE AL FHAHo 2 deld A3 We H3 29 T2Ugel A30-
AHDE B2 ggo] B 5 k. oS So] shrke] 0499468570 HIZBATAASH £ EE $AH
IS Ay 94k o) AE A4d A% 1 A vagauddseny folas] 32

= o~

= T

[eXe] o] = = [
USS OFE TF FIE FASHEA Fadds
KU =

Yol A48 Y BE OhAS g UAdS Y A
HE 5349 AowA TYA W] Asdmz AT AT UAULL @8 Azl §w

(a) (b)
{Fig. 1) Hanbok jacket: (a) registered, (b) compared object
(Patent Court Decision [PCD], April 9, 2010 [2009 heo 93411)
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BI-10AE Wi EF22 AA3ked 2008
g FE A oKFig. D.
tsted E54Hde L9 TECAQIS H
I ARIEH ME FASEA 43, TS B
YARIES] Af oste] LolsiA &
el & ¢ flthe ofE 9 H9
ATE 7]78k% th(Intellectual Property Tribunal
Decision [IPTD], December 9, 2008 [2008 dang
3760]). oAl HE oldd A2 HALE Fie &
T AZSAL, ol tisf Sy 9 T80
ARl thre] v AT ARIE 5 (Fig. 1ol 38l
sl HRAH AT TRl el He =
| 27 S8 AR Fa, tAJY FHH
EE Aol Ados dte olfE 1
S5o] FaIoF gt SFATHPCD, April 9,

o o2 R
[ A )

|

re

[

N
AR
Ho

>~
>

ol

it
ak
it
rio,
o

O
R
e
o2
o
24
ro
rlo

i
[n]
1o
—d
A
N
N
%2,

rlo

=]
T geel A7k 9 B A, Aolst

o,
ox
J
2L
fd

m
1o
12
oy
<
2
RIERY
2
Iz
o,
of
1o

2 o o3
2

> ko8

o2 g
rﬁ_;‘%

rlo

o =
0,

N

=
my
-

)

Ase R

o
N
N
™,
>~
>
o
L
K
r2
b
X
E
ot
i)

St % Al Avigel 2 9 vAn

H7] o= Aot

3) Az gelA

55971 5 AEH Lol (creativity) ol & 9=
gzapele] &ak Hope] Pyt ojm I o)e] I
g OzrRle 2 RE golatA AT & fle bRl
olojof & <uWdth dE Eof, & dEx #4
AZE, AFE, 2AAEY 22 FAY Fe 3
H A0F HY, o]YT ¥AE UANE JxE &

e gold FHow WG 5IRVL FE
S4B A0 BFVTHE Aelth Loy R
BERlN S7SE BAEGolde HMwH e
FEoR 5% A48 79 Fsd 4EY FReT
B golq Aol olfR 530 TEsE 2
7 ARE 2AsE et 2t g AleA )
: e R

30-041674157F 1 &9 Ad)
A1, Mt ARI2 2 O 9 YA FAEIAY
Ol HAWAYAJEZRE LolsA g 4
Ao 5=2o] Fa3F Fojof sty FAEATh
o] AHAE UFEAY EF4AYL Ho 5=zt
ol MW AIlS AUEE uws B o
ot B 4 o] AAFHoE HE Algo
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Al HAAREHA HEe} BE Aol Be 13
0% AHAW A0E 1 TAle] &7 FopolA goharks Mol thste] BE, Ml ATI A 2]
] L i s e PARS 2AR I 270 3 OAe] EHY
2=l AReEE = ZIES Se Aed SHET 4 o slol 1 ol 549 A4E 1 A
oty Bgo] FxHoE I gARlS A WAL MERATAL 13 28 Be ARTOEA v
- < - A golsA 279 2AE WAHOE A Fsto]
4 glomE o5 HEol Az £ WA fAMIG £E9 56T + 98 Ao2 va L) 4t
= olftwez Aoz ¢ Hadle] fAbstHiL P17} ALY Holx 1:]1}01 gors Ae
q 5F “ 7 o = Wl = 177]4 *ZHE ‘“"/‘}Zqoi che WA st WE
o . = Qs Aolth 2358 24, WuFEHyY de welolw Waa AT Ael1a 2o 77]0“
o 1A R A, 271 sk Aol Sl 19 A %uﬂ%wm So| ¥y mefo] gHHo| glof 1
o) HES uEAS w A2 wua 2ozt glo] A Bopol A B ANE b AeA wad §of
’ Lt A2 A el el 4 S BARE 2AE @ 276 WelFEe Uy 7]
AHLR FASHA G, whetd A Fdel gl 54 FUst BAE U490 Hed 5 Ay
L AL oYz Aotk Holw], YujFviy Fo A M % 27 &
] _ WY Aol & 1 Rokl A B4 A4S 7}
FH]8-o]d Ao s EFEYL o] A z]";].y]. HQq uwel LoldA Mee & 9=
sEOAee 1 5829 Ao 3AE HagATR 8 494, 7154 Age ¥AY A0z ¥
oIS 9] Adte] ot LolaA D 4+ = T t}.”"(PCD, March 28, 2008 [2007 heo 11500])
QO E HATHY ATatHA th&3 o] A th

CIRIO] EQ - QA BEH 7|5
“o] A7 FEURAG HEHAT NS 279 [Arelel S - FA TR IIE
A 2, gAFEge A4 2 A 27 e

o 20] Sol QoA THa olk Slov, 2] A Uelel Eel - A} elie] Be BHe B2y
Byl Zo] 35 omabRe 9o &

FR O HA melE WARE GRS gae an wel, A 4% 42979, 4

i
= - = A

(a)

(b)

{Fig. 2> Vest: (a) registered, (b) compared objectl,

- 35 -

(c)
(¢) compared object?
(PCD, March 28, 2008 [2007 heo 115001)
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