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ABSTRACT

Upon the needs to draw the judicial elements of creativity in the copyrighted character de-
signs, this paper aims to draw and categorize the elements based on the analysis of preceding
court decisions. The results are as follows: the form of body, the features in its face and its com-
position, the overall image, the degree of personification, and aesthetic sensation. These elements
reflect formative skills required to portray the intrinsic quality of a character. This paper is of
significant interest in that it suggested the legal basis and elements of creativity in character de-
sign to professionals in both areas of design and judicial decisions.
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£2(238%) A2 BIEE 7hH (Korea Creative
Content Agency [KCCAJ, 2015) =X w]=ZYX~ &
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II. O|2% BiZ&

L 7HElE 2] JHE R SR/

BEFNAMA (nd.) S Y E (character)' & 4
o]

Aot A5 meld A3 AE, Ex I UAEY
M ol Ay o] BEES Tl =g A
olgtal Aelstal Ytk =TI =T E U (as cited in
Park, 2012)< 7HE/ 6ol tia] 574 Fdgolvt A4 A
95 g gRIstEAY 34 el o) AzHH

o2 ysise] 342 HHou Aol

el Ab3lE el FAey &

o wARS Ba W TV - 95
%Z A

% Wems agsd 949 F 1
, TEACE MYHEE af] AT
Agﬂgﬁj]% 7R AR ZABA AE

MY AE oo ua} A (rea) HLE S} F
Z(invented) N HZE FE3AY T30 533
FoFH 22 oEH(literary) NYE 2 w]7Iv}
22 gxse AZH(visua) AYEZ 7371
3oy AL 2o wlel IHEolE, HAE, o
. WA AYE I3 oputel FOoE PRI
o}tt] o] = I o|E(corporate) HYEE 7]1H 0]
w7139 A 98-S e AE Teith ofeldl
EJE] (identity) Ao AF0Z EYHo] HAE 4
9 A £z Ho g st Aws 2% dAt

o FRECR FAYL AYHE 27 BAZ, oful
E

|t H‘I —lO rlr

Ly
a

¢

o

=R
l
xl—ﬂ

023

AP st} WA (fancy) AHE = oA

S 23 FA4L FRI AYHE 14 /973 7
g 0L 98 AF AAsE A¢E L,
0]9] Ato]H Aol A AR TS HhAlsE A Y
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Bl & ojuleb(avata) (Chu, 2004) &, Eo)v} 1 o449
ol (Rff)o] WA A wAAA AYHE ol
B E (hybrid) MYEE 283 (Peng & Kim,
2009). #HE Azd met F2H - 27 ANYHE ¢
2 4 glon, oopr|de fFo wl ERFI|E
stk dEeo] ARIER YEHE oozt fle A
Y9 A, AF At glo] FES} T & e
Aol ok (Park, 2012).
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& of A%ERA AEAdol AAHH7] HAshM = v
LrleAdEs WRE 1 9 MEARER dAF
H

c

g ZRAAH HFo]l =AY seet: 1 FAAd

o] slom, o] F et MYH =te AW i 947t dxe Y didol 2 Fre =44
B EE FeAS oE @4 T SETEeARE ARERA EAE F dejoF FHSCDCD, 1997). &
o FYelA s F ATk fne2A AREAUA BT 7153 AREANES &

AHE AAE FA4HQA AREZA AT A< Z3t7] flAiAE AW A2 Allef2se oA
A9 Ao M e AL FAHl FEFTh st EF w4 FFoR wkE AL shEsfor
B2 ALY QA7 L 24 B e 2(F) 59 3, A =FFH FEHe 5240l 27Erh
FHoR IAHH FAHA EHo| o EER A olglgt 2, FHLE FHOE e HEAY 7}
FHO BRI E YHo 7 = AAWA AZE A HA 5o dde HYH tARlS EEHEE 83
Hods Zddosty ke o IASHDo, 2008) T ATE & F Jded, o] Ay vE HE UhsA
S84E MYETE S 2ES oEAXEER I3 g B & dudogny EIsid g X
et ste QAAFIEER, e vEARERE BE A& A& 75T As 87ste 5AA40] A HE
e A% UEZ HYE AAE ARAYPOE HE 2 gdreAdERAY JdYadde F5dda &
wojof gtk FAsE Aotk AMYEE Eef A T Atk
e Aoy whel Fo Wil EdhEol 7
gl 1 AZES ¢ i AYHY o] &L wt 2) AAES FAA
= 1 ARES olg2= ABY 4 o2 A% A e AAAYPe] wImAoR s A%E
Aol g B3t Agatrte Aolvh(Huh, as cit- Ao W4 oA E By HEEA 1 d
ed in Park, 2007). A E A& 527 ALEA o] Was Ao wo] YA Lrh wald Az T
S AT WARE T SINSCDC 1998). "/ g 4 wae AHoR Fad J9EF Syl glo]
£l °]='(SCD, 2005), “Alek+(SCD, 2010) A & Aol 289 Tox 1 WA AFA fat =4
< HIEge og EAE o] ol 9= Ao} B

MEH AA7F AREZ AR E3 A5 3 AAAuo] BB AZEo| H7] 93 FAA
et AYE7E 289 &4, 73}, st ol 747 o 7 =24 (originality) 3 &% A (creativity) ¢

olE, m& ANAZAERE HIFPOEHN 1 AZE =R go AL )

Sl =

&9 AYE7t neE e ik wex AgE A ;;] ao AL 3;3}_‘; @gio cj]—zllx]. Y=o 4
A7 AR BEol AU WM S ga wee) AstE 4B F4 (origin) 7 EFI)
o} o] wtatgslel &A% MYHE HEAstE A5 AzH2o] oY AL oulsity FRAL dA 7F
of YAAZE] Az HAHE HdE & ok S w3e BHS us Aoz AAANL FZA

A AHHE B L FEAR CINAE EA o ageln wietns dlME ARED 32
o w&t gE=2A FASE & 7] wEel A Aol wdd AL Qysith 29 e HEZ
WY BHoss g2de] Wl 29E7] ofgl x4 TS o, AZgAWA ARE] AYQAOTA
o YFFH Fo] 4A ¥k v, 5¥o] FAHA A TE Yol AL RubalR 98 7] O
AZA AYE s olEA e v AZAEd o] BzA QAo WS QTEE Aow -
227} &% tH(Choi, 2006). Aol ersteh(Lee, 2016).

AYeighs BE2 7HYE koto] Azdno]l B ol Aro AL 973 Aolstel] Ulg Fa}
Tohs AREe] WU AHAE FIE E2 SUE g 2ze) B¥ FUBE wFIEF fu0)Eol
ARz2A AZEAol AAHoloF ik AYEH = Y3y Q. rEo|2e AAgME HAPL B
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AL 9 BlAle gEpAldl Fof AelA watEd
TOoEATO 7M. F Qe H53 AgrdEd
A& 52 22 F ARE =g zA A
oM aate AP 8 AFJoEE
ol Aol e AAEEA AXAUYY RS
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ASEE el A4HE A4ER 25E 5 9
Tk 781 H(SCDCD, 2007).
D) A3y B9
WS 93 27 AYEE vagdALEE S
A PR AT A, 93 woke] AL
g3t ol gtk
"ol A7 ARES gobAe] B4 YA
A% Ao2H, BE FUT FHOE BAY 5
& MEAZEolEA 1 olg® BEH TR
o EAYS AT £ & AolBE [] vy
AAAEES Wasd ¥ W 1 939, ¥ =,
9 A 5 FAAQ Fe 2L A} FAs)
93, AAH vt FABE FopAsl ofv]
A, A% 3 padel Ada BEwe 34

Elns

WA EEd 44 7

9o aaozAe S4ol veh} 93, vw
& & el ARAYel

= T
27dE FAHE 23T Y9n @ Rolm
E_."(SCDCD, 2007)
4. ofiH] AtA
D A e
% morel A9E AWl o HEHY
o B % 9g xS Ayl 9= ARBE A%
WA R AlglolTh o] AbelA a1 1995 A

Fdgduog

{Fig. 1> Trademark of plaintiff(left), the defense(middle) and dependant(right)
(scDeD, 2007)

{Fig. 2> Comparative images of the case on Fat dog
(SCDCD, 2007)
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AE mHER) S B o AF

A A2 HAHY gEolNE BE TaW 6 = 7 7] o ARE AR oAl AA S o)t
HE o S Hele, S5 H Wlof oul% AlAel FAY 1 FuE FeN 9
o FHSL ol A =¥ S HukA T R ) AEHE ousAe] §as AAdAoE Ea
of Erlste] AL J]rUHO]’ AT 1998\ 3¢l E “EVISU” & Ade Qe £ 9ld, EVISE efulpalel
ol Aol Eﬂro}‘ji, 9 enleale F@d
o flell Awd 67 =8 T dRE AF 5= AA s .
EVISE® 288 &e Agage €8 nsg ¥
HFO 0 9%, B, FU UF FAAA 4L 2 77k A AES FAAel dE AgEole
L2 39y oF Zaugieln AMAE A2Y I & 4 gith"(SHCD. 2010)
A MrEe Ane sagel @ =R AL 5 g spelg A
Eoke] dRE R, AL B AR T v
ARESRTE e TlaLe] Selel dial Az D A e
£ F4sA3, 94 (SCDCD, 2009 October)-> @ “mH (miffy) "= 1955973 dlg@=e 13 A7t
gl ALEAAS JdASL =3 AFES T4 A a8 daelyrt 27 4 & o 33 A
o} I3y A4l A (Seoul High Court Decision gEHZ o g HAL A a9 4 e} g
[SHCD]. 2010)2 sl =¥ ARENS Fddtx EFE WA =tk o AR AAAL 20119 4€
T Abgel #3 34 FFE 717 M vlgE £t vlg) FAAe] 23 19
g 7l FREe #3 AR FrEa dae
2) AR B HIEE A AACA 1Y, A oF £ 5 4
14 QA MAL AEAQ ofH 5 Ao T AFe] Az - A Ade sl AH A
2 3= 29 o AZola sulEE o] BrH| o "FE(booto)” MHE(IH 4 $)= 20113 3€ 7
Toro] wel TR 2977 2o o2 43 A" 5 Y, Ay, g, 534 5ol 4Est
g Talo] WO olgulozm AL Hojg 2 Atk AHAE wHe AAHOE FAGE FEE %
Aty Atk TEu 2 BAzt B ous Algte] 2tE AFEE AZX - AdeAY FEE o &
Tore 9lylo] HAslr] o] ARE AR ] 2o 3 AR FS1Eke AL mFel #E AHA] =
A da o)LHE ouFAa Ao Tt § Ad Ee 2 AgeEAdds Jdce B9
Aol “EVIS™®] o] @7t ATE Lok Hua) igethal FAstdth oldl WA wye FE )
o] AWM o3 BEEZ R wa £z I 2E Ztztel] dis] AREAS A 3HATHSCDCD
0] Y AEZ 1) gy AR 2012)

"B QR AENQ ouse 4 Wl o)

F9 9o EA EVISE 2% Ao, [] & W2 FE A mede Ee A4 9l
T dusAe] 4 #EE 93 000 0000 = AREZA o AYHE ADAHO T HAE T

{Fig. 3> Design of Ebisu of the plaintiff
(SHCD, 2010)
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wd G40 ol B Aolzh A, o v
Ag Aol 5] 2] A AR vzl A
SE AolT ALt Aotk wae FAY B9
o ogd g

O WA I AYE Azape] G2 sfAge] st
A& g B2 9 Ul olE7He AA
of #stel BAW, W AYHE 27t AH o
e galel ol xA RFoE mAH) YT F
A9 A%k HAE 2AS F A2 9202 A
Fol A e, ‘RE AYEHE It yA B
o2 zARS AL Gaol Yol Zxall SeiA
Holx) o A0E EFFe AT ¥ AY Ae
opgiyRo] NE W} 9o v % A7 ¢
AR FFE(Q) RFS o]FE AR e By
Wy QCels AEE JEAE 2AAY F
% 7 Aldl 2] glE Ax fou, 1
SAE F F7HRE AYEAY = YL
AL D).
@ Tz B4 w99 ARG Bl u
) s B4 9 2ot B REe 34
°% Ao WoE =¥ Rug Wi 3
W), R e veleh 247 9oy
FoF Ao dAME o|F W Yt} S D]u]
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(Table 1> Ruling of Creativity of Character Design by Case

Case Judgement of Creativity (Number of Extracted Expression)
(Embodied Observation
Part) Design Formative Element (12) Design Outcome (13)
Little “the characteristics of the facial part are” |“almost similar as the character of the|Part
Bobdog victim”
(body)
Dalmatian |“expressed in the design created by 101|“reminds of 101 dogs in Dalmatian” Part+whole
(body) |numbers and Dalmatian pattern” “by designing to give unique loveliness
and familiarity that only cartoon characters
can have”
Fat dog |“the shape of dog” “uniquely” Part+whole
(head+ |“the specific form and arrangement of|“the overall sense of beauty or embodied
letters) face shape, eye, nose, mouth and ears” image and color of dog has been
significantly separated”
Ebisu “it is a combination of the FEnglish|“since it is recognizable that it has|Part+whole
(head+ |spelling ‘EVIS' under the shape of Ebisu” |practically the same shape with the Ebisu
letters) god and ‘EVIS’ is nothing more than the
English spelling of Ebisu god”
Miffy “given the facial features” “not only animal personification has been|Part+whole
(body) |“considering the appearance of body parts” |emphasized by wearing costumes”
Fox head |“the shape of fox head is overall slim:--” |“the unique fierce and sharp impression of|Part+whole
(head+ |"by simply marking the eyes and nose|fox was added”
letters) using the simple grid line segment from|“it has the overall aesthetic elements
eyes to nose” coming from the unique shape and pattern”
“changing into the oblique shape” “to emphasize more three-dimensional and
“adding the image of the fox head shape” |agile characteristics”
Rabbit |“it has a round face with small round|“as it described rabbit in the form of|{Part+whole
(head) eyes, large and round nose against thelhuman”

small eyes and the mouth shape in a
straight line and long oval-shaped ears
that show bare skin. It has the slightly
bent form with long flowing arms and

legs with circular hands and feet”

“it is known to be designed to give the
sense of being relaxed and cute without
any facial expressions”

“as a unique form distinguished from the

image of real rabbit”
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(Table 2> Judgement of Creativity on Character Design by Content

Content Judgement of Creativity (Summary of Judgement)
(No. of i i i Case
expression) 12 Design Formative Elements 13 Design Results
Figuration |“the characteristics of the facial are” part(formative Little
and Form |characteristics) Bobdog
(1) “expressed in the design created by 101 numbers Dalmatian
and Dalmatian pattern”(input formative element)
“the shape of dog”(shape) Fat dog
“it is a combination of the English spelling ‘EVIS’|“since it is recognizable fact that it has practically |Ebisu
under the shape of Ebisu”(combination of shape|the same shape with the Ebisu god and ‘EVIS is
and figure) nothing more than the English spelling of Ebisu
god” (combination form of shape and figure)
“considering the appearance of body parts”(form) Miffy
“the shape of fox head is overall slim”(shape and Fox head
form)
“changing into the oblique shape”(form) Fox head
“adding the image of the fox head shape”(shape) Fox head
“it has a round face with small round eyes, large|“as a unique form distinguished from the image of|Rabbit
and round nose against the small eyes and the|real rabbit”(form)
mouth shape in a straight line and long oval-shaped
ears that show bare skin. It has the slightly bent
form with long flowing arms and legs with circular
hands and feet”(form)
Facial “the specific form and arrangement of the face Fat dog
Features [shape, eyes, nose, mouth and ears”(form and
(3) arrangement of facial features)
“given the facial features in the face”(facial feature Miffy
form)
“by simply marking the eyes and nose using the Fox head
simple grid line segment from eyes to nose”(form
of eyes and nose)
Image(7) “similar with the character of victim”(similar image) |Little
Bobdog
“associated with the dog breed of 101 Dalmatians”|Dalmatian
(similar image)
“by designing to give unique loveliness and fami-|Dalmatian
liarity that only cartoon characters can have”(image
and nature)
“uniquely” (image and nature) Fat dog
“the unique fierce and sharp impression of fox was|Fox head
added” (image and nature)
“to emphasize more three-dimensional and sharp|Fox head
characteristics” (image and nature)
“it is designed to give relaxed and cute feeling|Rabbit
without expressions.”(image and  nature)
Personifi- “it described rabbit in the form of human”|Rabbit
cation(2) (personification)
“not only personify animals by wearing the|Miffy
costume” (personification method)
Sense of “the overall sense of beauty and embodied image|Fat dog
Beauty(2) and color of dog has been largely
separated” (sense of beauty and image)
“it has the overall aesthetic elements coming from|Fox head

the unique shape and pattern”(sense of beauty)
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